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SUITORS’ FUND AMENDMENT BILL 2017 
Committee 

The Deputy Chair of Committees (Hon Robin Chapple) in the chair; Hon Stephen Dawson (Minister for Environment) 
in charge of the bill. 

Clause 1: Short title — 
Hon MICHAEL MISCHIN: Unfortunately, I was absent on urgent parliamentary business when Hon Aaron 
Stonehouse made some remarks on the bill during his second reading contribution. I note that the minister said 
that the levy that is proposed to be imposed in lieu of the current 20¢ fee will be modest in comparison with current 
court fees. I understand that the amount of the levy is yet to be set. I have a few questions about that. Can the 
minister give us an idea of the current fees for process in the various jurisdictions—currently, 20¢ is levied on that 
process—so that we can get an idea of what those seeking access to the courts are required to pay by way of filing 
fees to commence actions. Then we can gauge a little better what proportion a $5 to $10 levy might be relative to 
those fees. I am simply concerned about the ones that are currently the subject of a 20¢ levy. 

Hon STEPHEN DAWSON: I can certainly give the honourable member some information on the existing fees. 
In the Supreme Court of Western Australia, the general division fee for individuals or small businesses for filing 
originating process or commencing proceedings is $1 318, while for corporates, it is $2 568. The fee for filing an 
appellant case or filing a respondent’s case for individuals or small businesses is $3 313, while for corporates, it 
is $8 609. Eligible individuals can get a reduced fee by application on account of being concession cardholders or 
pensioners, or if they are experiencing financial hardship. At the moment, that fee is $100 for both those 
categories—that is, filing originating process or commencing proceedings and filing an appellant case or a filing 
a respondent’s case. 

In the District Court of Western Australia, for civil matters the fee for individuals and small businesses for filing 
originating process or commencing proceedings is $877, while the fee for corporates is $1 711. The fee for filing 
an appellant case or filing a respondent’s case is $877 for individuals and small businesses, while for corporates, 
it is $1 711. That reduced fee on application of $100 is also available and can be applied for in those categories 
that I previously mentioned. 
In the Magistrates Court of Western Australia, for civil matters the filing fee for minor claims not exceeding $10 000 
for an individual is $129, while for corporates, it is $250 and for eligible individuals, it is $38.60. For general claims 
over $10 000 but not exceeding $50 000, the fee for individuals is $327, while for corporates, it is $639 and for 
eligible individuals, the fee is $98.50. For claims exceeding $50 000, the filing fee for individuals is $521, while for 
corporates, the fee is $1 014 and for eligible individuals, it is $100. In the Magistrates Court of Western Australia, 
for criminal matters, the fee for a prosecution notice for individuals is $107.50, while for corporates, it is $107.50 
and for those eligible individuals, it is $32.10. Hopefully, that gives the member enough detail. 
Hon MICHAEL MISCHIN: By way of comment, less than one per cent of the current filing fees will be claimed 
to go towards what is effectively an insurance fund. With respect to the filing fee for criminal prosecution notices, 
to what extent will agencies such as the Western Australia Police Force, which would be doing the bulk of the 
prosecution work for the state, have this levy imposed on prosecution notices? Has that been budgeted for in the 
police budget? Currently, if it is paying those fees, it costs 20¢ for a prosecution notice. What effect will it have 
on the police budget if it increases to something between $5 and $10?  
Hon STEPHEN DAWSON: I can say a couple of things in response to the honourable member’s questions. In 
criminal prosecutions, it is only when the Western Australia Police Force recovers the fees from the accused that 
it pays the suitors’ fund. That is the process. Obviously, the Minister for Police would have been consulted about 
budget implications during the cabinet process, but the figure of $5 to $10 that I mentioned earlier has not been 
landed on yet. It is an indicative figure. The police will have an opportunity to engage in the consultation process 
to determine the final figure, and following that, we will know the budget implications. 
Hon MICHAEL MISCHIN: So that we can get a better idea of the potential financial impact, is the minister able 
to say for the last full financial year how much WA police had paid or was liable to pay by way of its 20¢ levy? 
Then we can have an idea of the implications of any degree of increase. 
Hon STEPHEN DAWSON: I am sorry, member; we do not have that information available. 
Hon MICHAEL MISCHIN: I understand why it may not be readily available, but is it possible to find out? 
Hon STEPHEN DAWSON: Yes, it is possible to find out. 
Hon MICHAEL MISCHIN: I am not asking the minister to do so immediately, but if he could come back to us 
at some point, I would be interested to know. It does not have to be during the course of the consideration of this 
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bill; I am not going to hold it up for that reason. I think it would be useful for members to have some idea, and 
certainly it would be a comfort to Hon Aaron Stonehouse about financial implications — 
Hon Stephen Dawson: I am happy to seek that information and provide it at a later stage. I will provide it at the first 
opportunity, but I appreciate the member’s comment that he does not intend to hold up the bill while he waits for 
that information. I give the chamber the undertaking that that information will be provided at the first opportunity. 
Hon MICHAEL MISCHIN: I am obliged to the minister for that. The minister mentioned that it is only when 
the fees are recovered from the accused that the police pay the levy. Could we find out what percentage of the 
liability to which the police are ordinarily subject is recovered? I would have thought that in the majority of 
prosecutions when costs are awarded against an accused, those costs would not be recovered, but perhaps the 
minister can give us an idea of that as well. It might give us some inkling about why the suitors’ fund is not able 
to meet its commitments every year if the agency that ought to be paying it, like everyone else, is not paying it 
subject to being able to recover it, which would not be the case for any other suitor initiating actions in any of the 
courts. If the minister could find out that information, I would appreciate it. Normally, the process is taken out of 
court and action is initiated, a litigant needs to pay the fee up-front—it is not subject to recovery from someone in 
due course—so how do the police not pay that fee up-front? Is it an accounting exercise somehow or some special 
exemption that the police has received; and, if so, how has it managed to secure that? 
Hon STEPHEN DAWSON: In response to the member’s first question, I am very happy to seek that extra 
information and provide it, as I will provide the first bit of information that he asked for. 
Hon Michael Mischin: I thank the minister. 
Hon STEPHEN DAWSON: I am advised that the practice has been in place for a number of years. This is how the 
police have participated, if I can use that word, in the suitors’ fund. I am told that the money comes across as a single 
payment approximately four times a year. We do not have any further information at hand on the mechanism, but 
it has been the standard practice for a number of years. That is probably all I can tell the member about that. 
Hon MICHAEL MISCHIN: I thank the minister for that. A bit more information about that in due course would 
also be helpful, because it may very well work as a simple tallying up of the number of prosecution notices that 
are taken out by the police and coming to a global figure, and that is fine as an accounting exercise, and the police 
paying it out four times a year. The question is the element of the police getting an exemption, or rather being 
relieved of having to transfer that full sum, unless they actually recover some funds from the relevant accused. 
That may go part way towards explaining why the fund never manages to achieve a sufficient balance to be able 
to satisfy the demands being made upon it. If the minister can provide some information about that in due course, 
I would appreciate it. 
Hon STEPHEN DAWSON: Sure; we are happy to arrange that. It is certainly not in this act, but we are not sure 
whether it appears in another piece of legislation or regulations, so we will have to go away and look into that. The 
information I gave to the member that the payments are made four times a year is correct, but that extra information 
the member sought will have to be provided in due course. 
Hon Michael Mischin: Is it an administrative measure of some form? 
Hon STEPHEN DAWSON: Who knows? The honourable member’s guess would be as good as mine. We will 
certainly investigate that matter. 
Hon NICK GOIRAN: Minister, I have a number of questions to ask about this matter, following on from the 
second reading debate. However, before I do so, I notice that we have just been provided with supplementary 
notice paper 50, issue 2. A couple of amendments are listed on the supplementary notice paper in the minister’s 
name. Curiously, they are listed as “Minister for Environment on behalf of the Leader of the House representing 
the Attorney General”. Can the minister explain why he is moving those amendments on behalf of the Leader of 
the House, who is present in the chamber? 
Hon STEPHEN DAWSON: Member, when we originally started to deal with this bill, the Leader of the House 
was away from the chamber on urgent parliamentary business, so I commenced dealing with the process, and I am 
continuing to deal with the legislation before the chamber. The advice, obviously from the Clerk, was that rather 
than it going in my name as Deputy Leader of the House, or, indeed, Minister for Environment representing the 
Attorney General, it should be written in this way, because normally the Leader of the House would represent the 
Attorney General in the chamber on matters related to the Attorney General’s portfolio. It was the Clerk’s advice 
that it needed to be written in that way. We are obviously lawmakers, not lawbreakers, so we listen to the advice 
of the Clerk and take that on board. There is no kind of conspiracy. That was just the advice I was given. 
Hon NICK GOIRAN: In which case, Mr Deputy Chair, I might just seek your ruling so that you can clarify for 
the chamber whether this is indeed possible. I note that on at least one occasion, it has been suggested that 
a member is not able to ask a question on behalf of another member if that member is in the chamber. I wonder 
whether the same principle applies with respect to the minister, or whether he is able to move an amendment on 
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behalf of another minister who is indeed present in the chamber. Mr Deputy Chair, if it will assist in any way, I am 
happy to continue with a range of other questions that I have at the present time while you seek advice, because 
I do not think that ruling is urgent, as we are not even up to that amendment. I am just foreshadowing that I want 
some explanation about that curious set of events. 
The DEPUTY CHAIR (Hon Robin Chapple): I can give you that explanation now. 
Hon Nick Goiran: Thank you. 
The DEPUTY CHAIR: The explanation is that the matter you are referring to refers to another process. The 
process here is that when a member is acting on behalf of another member, they can proceed to continue acting on 
behalf of that other member when the other member has returned to the chamber. 
Hon Stephen Dawson: Just by way of interjection, I have not actually moved any amendment. 
Hon NICK GOIRAN: I thank the Deputy Chair, and also the minister, for that helpful clarification. Minister, the 
act that we are seeking to amend applies to both criminal and civil proceedings. Are the circumstances in which 
costs are payable in those two types of proceedings identical? 
Hon STEPHEN DAWSON: I am advised that the processes are not identical. 
Hon NICK GOIRAN: How are they different?  
Hon STEPHEN DAWSON: Sorry, member, I think we might have misunderstood the question, but perhaps not, 
so let me just clarify. In relation to the collection of the levy, the process is the same regardless of the court. That 
is dealt with in section 5 of the Suitors’ Fund Act 1964. In relation to applicants making a claim against the fund, 
there are different eligibility criteria, depending on the court, and also depending on the process; there are certain 
types of appeals et cetera. Everyone is paid in the same way—that process is the same regardless. The process of 
making a claim against the fund differs depending on the court. 
Hon NICK GOIRAN: I understand that. My question was about how it is different. My original question was: 
are the circumstances in which costs are payable to applicants under the suitors’ fund the same in both criminal 
and civil proceedings? The minister’s original response was no, they are not the same, and I agree; they are not 
the same. I then asked: in what way are they different in the way they are paid out to those individuals? 

Hon STEPHEN DAWSON: The member would not be shocked to know that it is a complex system. Various 
sections in the Suitors’ Fund Act set out the circumstances under which an application can be made against the 
fund. I will give an example of a civil case. Under section 14A of the act — 

… a guardian ad litem is appointed pursuant to that Act to represent the interests of an infant in any 
proceedings and the court orders that the costs of such representation, or any portion of such costs, shall 
be charged to the Suitors’ Fund … 

There is a cap on that amount. In relation to criminal proceedings, section 14(1)(d) of the act states — 
a criminal proceeding in any court is adjourned by or on behalf of the prosecution and the presiding judge, 
magistrate or justice grants a certificate … if he is satisfied that by reason of the adjournment the accused 
has necessarily incurred expense, to the accused stating the reason why the proceedings were adjourned 
and that the reason was not attributable in any way to the act, neglect or default of the accused or his 
counsel or solicitor, 

Those a couple of examples of criminal and civil procedures. 
Hon NICK GOIRAN: Would a criminal injuries compensation appeal be considered a criminal or a civil proceeding? 
Hon STEPHEN DAWSON: The member is asking some doozies this afternoon. Again, it is a complex matter. 
Hon Nick Goiran: We could get the Leader of the House to come back in. 
Hon STEPHEN DAWSON: I am not sure that the Leader of the House will have the answers, given the advisers 
do not really have the answer to the member’s question. 
The question is whether a criminal injuries compensation matter would be a criminal or, indeed, a civil matter. 
The advisers do not believe that is covered by the legislation before us. Section 10(2) of the Suitors’ Fund Act 1964 
refers to the granting of indemnity certificates in successful appeals on questions of law. The section states — 

Whenever an appeal against the decision of a court in any proceedings to The District Court of 
Western Australia on a question of law succeeds, The District Court of Western Australia may, upon 
application made to it in that behalf by any party to the proceedings, grant to the respondent to the appeal 
or to all or any of several respondents to the appeal an indemnity certificate in respect of that appeal. 

As a criminal injuries compensation matter would not come from a court, the advisers do not believe the member’s 
question would be captured by the legislation. 
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Hon NICK GOIRAN: I agree that a criminal injuries compensation appeal is not considered a criminal 
proceeding. The question then becomes: is it a civil proceeding that might be captured by the legislation we are 
dealing with? Of course, as the minister just indicated, the advice he has presently is that it is not covered as either 
a criminal proceeding or a civil proceeding. 
I want to draw the minister’s attention to the 2002 report from the Law Reform Commission of Western Australia 
titled “30th Anniversary Reform Implementation Report” that I referred to earlier during my remarks in the second 
reading debate. The fourth paragraph on page 141 usefully sets out five circumstances, or types of criminal 
proceeding, for which the fund is available. Unless the minister has advice to the contrary, I do not think it has 
changed since then. The report states — 

In respect of civil proceedings the Fund is available to assist in the payment of costs incurred by: 
• An unsuccessful respondent in an appeal that succeeds on questions of law. 
• An unsuccessful respondent in an appeal or motion for a new trial relating to the quantum of damages. 
• A successful appellant in an appeal on a question of law where, because of some Act or rule of law, 

the court did not order the respondent to pay the costs of the appeal. 
• Parties to proceedings rendered abortive by the death or protracted illness of the presiding judicial 

officer, or the disagreement of a jury. 
• Parties to proceedings where the hearing was discontinued through no fault of any of the parties and 

a new trial ordered. 
When I read those criteria, I see that plainly the fourth and the fifth criterion cannot possibly apply to criminal 
injuries compensation appeals. Would the third circumstance be applicable to criminal injuries compensation 
matters; that is — 

• A successful appellant in an appeal on a question of law where, because of some Act or rule of law, 
the court did not order the respondent to pay the costs of the appeal. 

Before the minister answers the question, I indicate to him in advance that the Criminal Injuries Compensation Act 
does not allow for the payment of—I will refrain from saying that. I will see what advice the minister has on that 
matter, because it seems to me that this would turn on whether, firstly, a criminal injuries compensation appeal is 
an appeal on a question of law, and, secondly, whether the Criminal Injuries Compensation Act allows any costs 
to be paid on the appeal. 

Hon STEPHEN DAWSON: My advisers believe that it is not covered. 
Hon NICK GOIRAN: That being the case, let us assume that that is correct for the purposes of this exercise. 
I indicate that that is also my understanding. Will the government commit to reviewing the criteria of those who 
qualify to make such an application? The minister will have heard me indicate in my second reading remarks that 
I think it is unfair that victims of crime in these types of situations cannot access the suitors’ fund—there appears 
to be consistency between my understanding and the minister’s advice—whereas others can. Will the government 
commit to reviewing these criteria? 
Hon STEPHEN DAWSON: As the member would be aware, I have amendments about a review on the 
supplementary notice paper, and we are happy as part of that review to look into the issue that the member has raised. 
Hon NICK GOIRAN: The minister referred me to an amendment that he has on the supplementary notice paper; 
he has two. It is self-evident that the minister is referring to the second of the amendments in his name, on behalf 
of the Leader of the House. Where, in that amendment, is there a commitment for the government to review the 
criteria for those who would qualify to make an application? 
Hon STEPHEN DAWSON: I was referring to the fact that a review of the act is mentioned in the amendment on 
the supplementary notice paper. I have given the member an undertaking that, as part of a review, the issue that he 
has raised in this chamber just now and, indeed, in his contribution to the second reading debate will be addressed. 
That is the undertaking. There is no need to put that in an amendment. I am giving the member and, indeed, the 
chamber an undertaking that that work will happen as part of the broader review that needs to take place. 
Hon NICK GOIRAN: I have to say this is excellent, and I thank the minister for that. This is the kind of useful 
response that will facilitate the passage of legislation. I do wonder whether we could make it a permanent arrangement 
that the Minister for Environment act on behalf of the Leader of the House in all such future legislation. I thank the 
minister for that helpful response. I take that to mean that the review outlined in the minister’s amendment, which, 
as foreshadowed, will be moved in the fullness of time, must address any other matters that appear to the minister 
to be relevant to the operation and effectiveness of the act, and that it is the position of the government that that 
matter would fall under that category. I thank the government and this minister for that excellent outcome. 
I think the minister mentioned earlier to the shadow Attorney General that there are caps on the amounts that can 
be applied for. Can the minister indicate to the chamber what those caps are? 
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Hon STEPHEN DAWSON: I will bring the member’s attention to three sections of the act. Section 14A, which 
I mentioned earlier, states — 

… a guardian ad litem is appointed pursuant to that Act to represent the interests of an infant in any 
proceedings … 

I will not read it in again, but I just mention it because I read it in previously. The cap for that issue is $1 000. Section 14B 
is for a person under a disability, which includes an infant or a person who has an administration order under the 
Guardianship and Administration Act 1990 for a range of things. The cap for that is $5 000. Section 15 says — 

Where … a new trial is ordered in an action on the ground that the damages awarded in the action were 
excessive or inadequate, the respondent to the appeal or motion for the new trial is entitled to be paid 
from moneys standing to the credit of the Fund — 

(a) an amount equal to the costs of the appellant … ordered to be paid and actually paid by the 
respondent … 

… 
(b) an amount equal to the respondent’s costs … as taxed or agreed upon by the Board and the 

respondent or the respondent’s solicitor and not ordered to be paid by any other party; … 
The cap is $1 000. I am advised that a $2 000 cap is in place for sections 10 and 11 of the act. 
Hon NICK GOIRAN: By my count, there are four or five caps, depending on how we want to categorise 
sections 10 and 11. Perhaps we can separate them, because they are two different sections, and let us say that there 
are five caps. Two of the caps are $1 000, two of the caps are $2 000 and one of the caps is $5 000. When were 
the caps last changed? 
Hon STEPHEN DAWSON: I am advised that it has been a very long time. The cap for section 11 has been there 
since 1970. It is a long time ago. 
Hon NICK GOIRAN: Would it be fair to say that the other caps have been in place for broadly the same time? 
Hon STEPHEN DAWSON: Probably longer, honourable member. But I can advise that that will certainly be 
part of the review, and the intention is to look at those caps. 
Hon NICK GOIRAN: This excellent minister has already foreshadowed my next question, which was to ask 
whether the government would commit to reviewing these caps. The minister indicated that is the intention. Would 
the minister go so far as to give an undertaking, as he did earlier, that it will definitely be included in the review 
that he will move later? 

Hon STEPHEN DAWSON: I am happy to give that undertaking, honourable member. There may well be some 
other areas that do not have caps at the moment and they will also be considered as part of the review.  

Hon NICK GOIRAN: Mr Deputy Chair, we are making magnificent progress this afternoon. The government 
has now committed to two additional aspects in the review of the Suitors’ Fund Act, including certain provisions 
that have existed for longer than I have been alive. I thank the government and this minister for these excellent 
commitments, which have my support. On what basis can we be confident that the mechanism created by the 
government in this bill will be sufficient to finance the suitors’ fund? 

Hon STEPHEN DAWSON: It is our intention that the levy will take into account factors such as the reasonable 
repayment of the Treasurer’s advance and the effect on users, and it must ensure that the fund remains on a good 
financial footing into the future. In my second reading reply, I outlined that it was our intention to deal with those 
factors as part of a consultative process to work out where we land for the quantum of the proposed levy. Should 
these bills pass, we will be able to ensure that those things can happen once we have consulted with appropriate 
agencies and organisations. 

Hon NICK GOIRAN: Has some modelling already been undertaken? 

Hon STEPHEN DAWSON: I am advised that some rough modelling was undertaken during the term of the 
previous government. I am told that it was rough modelling and that it is probably now dated. The intention is to 
start afresh. It can be used as the basis of work, but because it is dated, we will consult on the $5 to $10 levy and 
take into consideration all the variables at play before we land on the final figure. 

Hon NICK GOIRAN: I will leave it to the shadow Attorney General to determine whether the opposition would 
want that rough modelling to be tabled, given that it was a matter from the previous government. The minister said 
the only modelling the government has at the moment is the rough modelling done by the previous government, 
so I am curious to know why no modelling has been done in the last two years. The Suitors’ Fund Amendment 
Bill 2017, which the chamber is presently dealing with, has been around for two years, and the government has 
been around for two years. It seems a little odd that no work has been done other than the rough modelling that 
was done more than two years ago. Is there any explanation for that? 
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Hon STEPHEN DAWSON: Member, there is not. I am also further advised that the previous modelling may well 
be cabinet-in-confidence because it formed the basis of some work done by the previous government. No new 
modelling has been done, but should the legislation before us pass, some modelling will be done quickly. I have 
outlined previously that we will consult on the $5 to $10 levy, depending on where we land for whichever court. 

Hon NICK GOIRAN: Have government members seen the rough modelling that was referred to, or do they just 
know it exists but have not seen the modelling? 

Hon STEPHEN DAWSON: Members of the present government have not seen the modelling. 

Hon NICK GOIRAN: I will then go back to my original question: on what basis can we be confident that this 
mechanism the government is asking us to agree to will be sufficient to finance the fund? 

Hon STEPHEN DAWSON: The advisers have advised me that provided we undertake the process we have 
committed to undertake, including consultation, and provided we address the things I have mentioned previously 
in my contribution and during the second reading speech, we have a level of confidence that what we are asking 
the chamber to pass will allow the suitors’ fund to do the things that need to be done in the future. 

Hon MICHAEL MISCHIN: I do not blame the minister for this because he is simply representing the 
Attorney General, or representing the Leader of the House representing the Attorney General, but I confess some 
astonishment. The Attorney General brags about how he is a great reformer, and his colleagues in the other place 
shower plaudits upon him as to what a great reformer he is. He has so far introduced, as part of his raft of reforms, 
a vast number of legacy pieces of legislation that the previous government could not get to, although the work had 
been done, amid cries of enthusiasm about how the last government did not do anything; however, it seems to have 
prepared the foundations for the Attorney General’s reform projects. We are now told that this bill, introduced by 
the great reformer, is based on modelling that was done by the last government and that the modelling has not been 
updated. The government has not even seen the modelling. A draft bill was prepared under the framework of the 
last government. We have now been told by the great reformer in the other place—the last government apparently 
having done nothing, except do the work and some modelling to explore this—that this bill is simply a variation 
on that bill and the government has done no work on it at all. 

Based on figures from 2015, when we were in government, we were told something to the effect that an increase 
from 20¢ to 75¢ or $1 would meet the annual average outgoings from the suitors’ fund, but that an increase of 
$2 to $3, based on the 2015 figures, would enable the Treasurer’s advance to be repaid within about five to eight 
years. We have now been told that the government is looking at between $5 and $10 and no updated modelling 
has been done since that which was done under the last government, even though this bill has been sitting around 
for over a year. The great reformer, through the minister here, cannot tell us anything about what will be 
a sustainable amount to maintain and even pay the annual average outgoings from the fund, let alone pay off the 
Treasurer’s advance. I find that astonishing. Has no work been done beyond what was done by the last government 
to bring this bill up to date and give us some idea, given that we are now looking at various amounts to be set for 
different types of process, of what is going to be imposed on litigants? There must be some idea based on, say, the 
amount of litigation going through the Supreme Court, the amount of litigation going through the District Court 
or the volume of litigation going through the Magistrates Court to proportionately try to make this system 
sustainable. Can we get some broad idea about what these levies are going to be at different levels to at least cover 
the costs over a financial year? Can the minister give us any idea about that? I find this remarkable.  

Hon STEPHEN DAWSON: No, I cannot. I thank the member for giving us his figures from 2015. That has been 
enlightening, and I shall bring those to the attention of my colleagues. But we are not voting today on the amount. 
That indicative figure of $5 to $10 is a potential figure. I commit that the government will consult to make sure 
that the figures that we land upon are appropriate to do the things that I have outlined previously. 

Hon MICHAEL MISCHIN: That is comforting, I have to say. As I said, the figures are ones that I recall from 
back then and are not based on any great gradation between the types of process involved. We have now been told 
that we are looking at between $5 and $10. I would love to know how that figure was arrived at, given that it is 
two to three times more than the previous government was looking at as an amount that would pay off the 
Treasurer’s advance in a few years. How did it get to $5 to $10? It was obviously not on modelling. What 
guesswork was involved as the foundation for that? 

Hon STEPHEN DAWSON: I am advised that the Attorney General was pushed to come up with a figure. The 
advisers spoke to him about some of the possible costs and this is the figure that he landed on. This may not be 
where we land at the end of the day and we are not voting on that figure today. I have committed to the government 
consulting on any figure. I make a further point that these will be done through regulations, which will be 
disallowable in this place. The member can make his political point, and he has, but I cannot give him any more 
information than I have already. 



Extract from Hansard 
[COUNCIL — Thursday, 11 April 2019] 

 p2500b-2513a 
Hon Michael Mischin; Hon Stephen Dawson; Hon Nick Goiran 

 [7] 

Hon MICHAEL MISCHIN: It is rather more than a political point. I do not blame the Minister for Environment. 
He is simply the agent for the minister who has put this forward. But it is important in this respect—we support 
the legislation because it will cure a mischief. This fund is unsustainable in its current form and has been for quite 
some time. Of course we support this insurance fund being sustained into the future through an appropriate 
premium being paid by those who may potentially take advantage of it. It was also done on the basis, from my 
understanding, that a relatively modest amount would be imposed. We have ascertained that even a $5 to $10 level 
is less than one per cent of what a litigant would pay to take advantage of our courts and be covered by this 
insurance. When the figure of between $5 and $10 was floated, I was prepared to accept that as being a not 
unreasonable amount based on my experience of modelling that had been done in the past, but also on the 
assumption that the government had given some consideration to it and done some modelling based on current 
considerations of what levy would be imposed. I now find that it was really no better than guesswork—picking 
a previous figure and apparently doubling it. It may be something more sophisticated than that, but I do not know 
and we cannot be told. I make the observation that this is surprising and disappointing, given the amount of time 
that this Attorney General has had to consider this and that he claims that he is a great reformer. He seems to have 
rushed into this as a quick fix without doing any of the real thinking that is needed behind it. But it cannot be 
justified. We will be looking at these increases in levies very carefully in the future to ensure that this government 
does not try to use this levy for, shall we say, “budget repair”, or any of the other pretexts that it uses for increasing 
fees and charges. This is framed, and has been presented, as making the suitors’ fund viable and to repay the 
amount that is currently a charge on the fund by way of Treasurer’s advances over the years. We entirely support 
that, but if figures that cannot be supported by any sound modelling are just going to be imposed as levies and it 
turns out to be a tax, we will move to disallow the fees. That needs to be understood. As I say, I do not hold this 
minister to account for that because he is not responsible for this. But the information that has been presented—
that there is no framework or model and that nothing has been done to determine even a rough figure, except for 
the work that was done as a preliminary some years ago under the last government—surprises and disappoints me. 
The moment these regulations come in, if only because of Hon Aaron Stonehouse’s comments and concerns, 
I think we need to look at how the figures are structured very carefully. 

Hon STEPHEN DAWSON: I thank the member. I will certainly ensure that the government and the 
Attorney General are aware of the member’s views on this matter. I restate that the moneys raised by the levy 
under the legislation can only ever go into the suitors’ fund for the purposes prescribed. I understand that the 
opposition will scrutinise the fee when it appears in the regulations, and I will make sure that the government 
understands that there will be that level of scrutiny. 

Hon NICK GOIRAN: The shadow Attorney General’s remarks were excellent and I would like to associate 
myself entirely with them. I thank him for making them. Now that we know it has really been a case of guesswork 
and a little bit of pin the tail on the donkey—that is how I will describe it—and the figure of $5 to $10 has come 
up as the levy, would there be anything to stop the government from making the levy $100? 

Hon STEPHEN DAWSON: What would stop the government from doing that is that such a figure would not be 
allowed to pass through this place or would be disallowed in the regulations. The intention is to have a ballpark 
figure of around $5 for one court and $10 potentially for the other, but, as I have said, the commitment is to consult. 
Work will be undertaken on where we think we need to land on the levy amount and consultation will happen. 
I give the member the undertaking that the government does not intend to have a $100 fee. We will charge what 
we need to charge to do the things we need to do and to stop needing to require funding from consolidated revenue. 

Hon NICK GOIRAN: I hope the members of the Joint Standing Committee on Delegated Legislation have been 
following this and will give that regulation when it arrives the deepest scrutiny. If it is the view of committee 
members—as I suspect it most probably will be—that the regulation is within power, and neither they nor their 
committee look to move any motions in this place, I would remind them that there is nothing stopping them in 
their capacity as private members from drawing those types of regulations to the attention of the rest of the house. 
It would be most troubling if this were some kind of shifty way for the government to impose a heavy tax upon 
litigants in the courts. 

The minister indicated that it is the government’s intention to recoup a reasonable payment—I think that was the 
minister’s phrase—for past deficits. What is the current amount of the past deficit? 

Hon STEPHEN DAWSON: I am advised that it is $2.5 million, honourable member. 

The DEPUTY CHAIR (Hon Adele Farina): Members, the question is that clause 1 stand as printed. May 
I remind members that clause 1 is a narrow debate. The policy of the bill has already been debated in the second 
reading debate, and there are further clauses within which the regulations are dealt with. 

Hon NICK GOIRAN: It will please the minister that I have just one further question on the issue of past deficits, 
and then I have a question with regard to the Law Reform Commission’s recommendations, which are touched 
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upon in one of the foreshadowed amendments. I have no other questions on clause 1, so it may be convenient to 
deal with them now. 

In respect of the past deficit of $2.5 million, on what standard of fairness should new plaintiffs have to pay for the 
shortfall of old plaintiffs? 

Hon STEPHEN DAWSON: The Suitors’ Fund Act as it stands provides under section 4(7)(a) that the fund must 
repay consolidated revenue. There is already an obligation that once there is money in the fund, the amount that is 
owed to consolidated revenue must be paid. That is already there. Once the money is in there, the repayment 
process will begin. 

Hon NICK GOIRAN: I just make the point that I really find it distasteful that new litigants trying to access our 
courts for justice are, in effect, being required to pay the debt of old litigants. If it has been the case for years and 
years that old litigants paid the suitors’ fund 20¢, as I understand it, and there is a deficit, so be it; but now we have 
new plaintiffs who, through no fault of their own, are lumbered with the baggage of the old plaintiffs and are 
having to pay a fee that we are told will be somewhere between $5 and $10. Do not get me wrong; I have no 
difficulty with the government seeking to ensure that the fund is sustainable and capable of financing itself. I think 
that is an appropriate response, but I find it a little distasteful to burden the new plaintiffs with the debt of old 
plaintiffs. Nevertheless, that is what will be happening, to the tune of $2.5 million. I look forward in due course to 
the government determining what the levy will eventually be so we can determine what proportion of the levy is 
utilised to pay off that $2.5 million and what proportion of the fee is used to fund the suitors’ fund in its current form. 

I move to my final question on clause 1, or rather my final theme, because who knows what response might provoke 
further questions? With regard to the amendment I have foreshadowed, it seems that there has been a meeting of 
minds between me and the minister, on behalf of the Leader of the House representing the Attorney General, in that 
we both agree it would be useful for the review that we have foreshadowed and plan to implement to look into the 
recommendations contained in past reports of the Law Reform Commission. Which past Law Reform Commission 
recommendations presently remain unaddressed? 

Hon STEPHEN DAWSON: We do not know specifically, but we will find that out as part of the review. 

Hon NICK GOIRAN: Will it be possible for the government to ascertain that information in the near future and 
commit to tabling it in the Parliament? 

Hon STEPHEN DAWSON: Member, I like to try to be helpful in this place. Some of those recommendations 
date back to 1975 and will have been superseded by newer reports. It would actually be a significant amount of 
work to have to go through that process, so I am not going to promise the member that. Should this legislation 
pass, I would rather that the review take place, looking to the future and the matters that the member thinks it 
should look into, such as the criminal injuries compensation matter, so that people are focused on future work, 
rather than taking them away from that to spend time looking at reports that have been around since before the two 
of us were born. Hopefully, the member appreciates that answer. 

Clause put and passed. 

Clause 2: Commencement — 

Hon NICK GOIRAN: Why is it necessary to leave these amendments to commence via proclamation?  

Hon STEPHEN DAWSON: Regulation 15 of the Suitors’ Fund Regulations 1965 prescribes the amount as 20¢. 
This regulation is made pursuant to the power under section 5(1) of the Suitors’ Fund Act. Should the bill 
commence immediately, the power under which that levy is prescribed would be altered. Although confident that 
regulation 15(1) with its 20¢ levy would continue to operate after the amendment to section 5 of the Suitors’ Fund 
Act 1964 came into operation, the Parliamentary Counsel’s Office is of the view that it is best to remove any doubt 
and to provide for the amendment to commence on proclamation. The regulations will be made at the same time 
as the commencement proclamation and the 20¢ levy can continue to be collected in the meantime. The 
commencement of section 4 of the Suitors’ Fund Amendment (Levy) Bill 2017 has been tied to the commencement 
of section 4 of the Suitors’ Fund Amendment Bill 2017 in case any logistical difficulties arise in proclaiming both 
bills to commence on the same day. 

Hon NICK GOIRAN: I understand that. The minister indicated that the government is also preparing regulations. 
I think he indicated that consultation would be undertaken prior to those regulations being prepared or is that 
different? I understood his comments earlier to mean that the government does not have any modelling. There was 
some rough modelling, but the government is not really sure, so it will have to do some work on that. It will consult 
on that and once that has been done, a regulation could be disallowed by Parliament. How long will it be before 
the regulations are before the house? 
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Hon STEPHEN DAWSON: I am advised that a maximum of six months will be needed to consult on the 
regulations as they relate to the levy. 

Hon NICK GOIRAN: Could any of that maximum six months’ worth of work that would need to be done to 
consult and prepare those regulation have been done over the past two years? 

Hon STEPHEN DAWSON: Not knowing how this house might treat the bills before us, it could well have been 
a wasted exercise had some of this work commenced previously. We have brought the legislation to the house. 
We are hopeful of getting it passed. Based on what passes this place, we will start working on the regulations to 
ensure that they do not fall foul of where we land. 

Hon NICK GOIRAN: I wish to ask a question before we deal with the amendments to clause 2 that are on the 
supplementary notice paper, there being one listed in my name and one listed in the minister’s name. On the basis 
of the wording in clause 2(b) of the bill, will it be possible for different sections to be proclaimed on different dates 
or will they all have to be proclaimed on the same date? 

Hon STEPHEN DAWSON: I am advised that they would be proclaimed on one day. 

Hon NICK GOIRAN: I thank the minister for that clarification. 

I move to the amendments on the supplementary notice paper. I have just been provided with supplementary notice 
paper 50, issue 3. I know that was not caused by me because I have not asked for anything to be changed. The only 
other name on this document is that of the good minister. I take it that the minister must have asked for something 
to be done, which is quite impressive, given that we have both been involved in this debate. Before we move to 
these amendments, perhaps the minister could clarify for the house the distinction between issue 2 and 3. 

Hon STEPHEN DAWSON: I am a bit concerned that issue 3 of the supplementary notice paper has been 
circulated, given that my signature was not on that document. Perhaps the advisers and the Clerk could take that 
matter up. It certainly has been brought to our attention in the last little while by the Parliamentary Counsel’s 
Office that we should tweak and change the amendment standing in my name. I ask the member to look at the 
amendment to new clause 6 and the insertion of section 18, “Review of Act”. Initially, it stated — 

The Minister must review the operation and effectiveness of this Act, and prepare a report based on the 
review, as soon as practicable after the 2nd anniversary of the day on which this section comes into 
operation. 

Parliamentary Counsel has come back to us and said that it should not read “this section comes into operation”; it 
should read — 

the Suitors’ Fund Amendment Act 2017 section 6 comes into operation. 

We are saying exactly what needs to come into operation. 

Hon NICK GOIRAN: I thank the minister for that clarification. I agree with what the minister said; in fact, I think 
that superior drafting that he just referred to mirrors the amendment standing in my name, so I will certainly not object 
to the difference between issues 2 and 3. Maybe one day when I retire, I can take up a job with Parliamentary Counsel. 

The DEPUTY CHAIR (Hon Adele Farina): By way of clarification, because I appreciate that this supplementary 
notice paper has been given to members very late in the piece, there is a distinction between the member’s proposed 
amendment and the minister’s proposed amendment. There is a difference in the wording of the member’s 
amendment to new clause 6. In proposed subsection (1), the member’s amendment refers to “section 3”, whereas 
the minister’s amendment refers to “section 6”, just by way of clarification. 
Hon NICK GOIRAN: I totally agree and hope that members understand that my earlier remarks related to the 
style rather than necessarily each detail in the content. I agree with what has been said 100 per cent. I notice that 
the minister has an amendment to clause 2 on the supplementary notice paper. It is similar to mine. We are both 
seeking section 3 to come into effect on the date on which the act receives royal assent, so I take it that the only 
difference between my amendment and the minister’s amendment is that the minister is also seeking to add 
section 6. Apart from that, I think the amendments are the same. Is that right? 
Hon STEPHEN DAWSON: They are essentially the same. Some other words are changed as well. Perhaps it 
might be worthwhile me talking to my amendments now before moving them, just to outline why we intend to 
move these, so members can be aware of that. I am also happy to give the chamber staff a signed copy of issue 3 
of the supplementary notice paper so that we have a signed document for the purposes of the Parliament. 
Hon Nick Goiran has proposed amendments to the bill, which were circulated yesterday. The overnight break gave 
the government the opportunity to consider the proposal, in discussions with the Department of Justice and the 
Appeal Costs Board, which have indicated that a review of the entire act was already part of their forward planning. 
I am grateful that the member provided that amendment yesterday because it gave us the opportunity to consider 
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it. I thank him for that. As such, the government is supportive of the proposal but has received advice on some 
improvements that can be made to the amendment in order that it better meets its purpose and is more clearly 
worded. For this reason, I will move the amendment standing in my name. For the benefit of members, I want to 
briefly set out some of the differences between the two proposals. Hon Nick Goiran’s amendment provides for the 
commencement of clause 3 of the bill on royal assent in addition to clauses 1 and 2 of the current bill. The reason 
for that change is the commencement of his proposed two-year review period is the day when clause 3 comes into 
operation. The anomaly is that the actual review clause itself, proposed section 18, only comes into operation on 
proclamation. In order to ensure certainty in this regard, the government’s proposed amendment provides for 
commencement of the review clause on royal assent. 
The government has also made a number of changes to tighten the language used in relation to the specific matters 
that must be addressed in the review. These differ to those proposed by Hon Nick Goiran, but the intent of what is 
to be covered by the review remains the same. The reference to “fee” has been removed. The government’s 
proposed amendment to section 18(2)(a) only refers to “levy”, which will align with the terminology used in the 
Suitors’ Fund Act. Reference to the Law Reform Commission is confirmed to be that of Western Australia. I think 
that is probably what the member intended, but I am making that clear. The review is to consider recommendations 
from reports of the Law Reform Commission of Western Australia relating to the operation of the Suitors’ Fund Act 
that have not been implemented. This ensures that it is only the unimplemented recommendations that need to be 
considered. There is also a minor change to the wording in proposed section 18(2)(c) to link up to the purpose of 
the review under proposed section 18(1). I think that outlines the differences. 
Hon NICK GOIRAN: I indicate to the minister and the chamber that given the excellent amendment that the 
minister has foreshadowed, I see no need to move my amendment. I note that it would be possible for me to move 
my amendment and then for the minister to amend my amendment by inserting the words “and 6”, and we would 
be exactly in line. However, I think that would not be the most expeditious route, and since I am keen to make 
progress, I indicate that at this stage I do not propose to move my amendment on the understanding that the minister 
will be moving his amendment. I will leave it to the shadow Attorney General to indicate what the opposition’s 
position is in respect to the proposal of the government. 
Hon MICHAEL MISCHIN: I indicate that the opposition is supportive in principle with what has been suggested 
and foreshadowed. We appreciate the minister and the Attorney General considering the proposals advanced by 
Hon Nick Goiran and accommodating those concerns. It illustrates what can be achieved in the spirit of cooperation. 
When the policy of the bill is not harmed and there are no disadvantages to the government or derogation from the 
policy of the bill, we can satisfactorily accommodate concerns from other members of this place. 
I have a couple of questions regarding the proposed amendment at 3/2 on the supplementary notice paper, and 
perhaps the minister can help. It may be more a matter of style than substance. Clause 2 of the bill provides — 

This Act comes into operation as follows — 
(a) sections 1 and 2 — on the day on which this Act receives the Royal Assent; 
(b) the rest of the Act — on a day fixed by proclamation. 

What will come into effect on the day on which the act receives royal assent is section 1, which is the short title, 
and section 2, which is the commencement provision that I have just read out. What is being proposed is that 
paragraph (a) be amended by inserting the words “to 3 and 6”, so that it will read — 

This Act comes into operation as follows — 
(a) sections 1 to 3 and 6 — 

That is the short title, the commencement, and the identification of the act amended, being the Suitors’ Fund Act 1964, 
then jumping through to new clause 6, which is the review clause. I wonder why it is necessary that that review 
clause come into operation at the same time as proposed sections 1, 2 and 3, given that it may still be six months 
or so before the balance of the act is proclaimed and comes into effect, particularly given that new clause 6 of this 
amending bill will insert section 18 into the principal act, which is a review. Amongst other things, a review must 
address “the effect of the levy payable under section 5 on access by litigants to the courts”. I do not have a problem 
with it, if that is the way the government thinks it can be made effective. However, it may very well be that we are 
looking at a review two years from tomorrow, for example, but part of that time is occupied with the creation of 
regulations prescribing various fees. The review may not be able to deal with the effect of the levy payable under 
proposed section 5—which has not yet come into effect, and will not for several months—and so negate part of 
the force behind the review. Also, it may be premature for the government to look at those sorts of things, because 
it is running against the clock, and it may not be ready to implement those fees. 
I wonder whether a more effective way to deal with it is for new clause 6 to come into operation at the same time 
as the rest of the act, under proposed section 2(b). I just raise that as a consideration. The act will not be reviewed, 
but then the government may decide against the imposition of these levies. Admittedly, two years may pass with 
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no comprehensive review of the act—I can understand that—but that may be preferable to having work half done, 
as it were. I raise that as a consideration. I would appreciate it if the minister could assist us with that. I have no 
objection with what the minister proposes, but I wonder whether it is the best way of going about it. 
Hon STEPHEN DAWSON: Thank you, honourable member. What the member suggested was considered. We 
tried to land at a place that matched the spirit of what we thought Hon Nick Goiran was trying to do in his 
amendments. There were a couple of ways that we could go. We are keen to get this legislation through Parliament, 
so we thought we would try to be in spirit with Hon Nick Goiran’s amendments. 
Hon MICHAEL MISCHIN: Thank you. As I have said, we are not going to cavil with that. I appreciate the spirit 
in which it is being done. As long as there are no undesirable consequences of that, I have no objection to it; 
indeed, we will support it. I simply felt it proper to raise the consideration for some advice. 
Hon STEPHEN DAWSON: I thank the honourable member. I appreciate his contribution. I move — 

Page 2, line 5 — To delete “and 2 —” and substitute — 
to 3 and 6 — 

It is customary practice to speak to the amendment. However, I have previously outlined the reasons that we are 
moving these amendments, so I do not propose to speak to them again. I think we have put on the record those 
reasons, so I will leave my comments there. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 3 put and passed. 
Clause 4: Section 5 amended — 
Hon MICHAEL MISCHIN: Again, perhaps I am being overcautious with this. Let me posit a possibility that, 
hopefully, will not occur. We are told that clauses 1, 2 and 3 and new clause 6, when we get to it, will come into 
effect on the day the bill receives royal assent and time starts ticking forward for the review of the act’s second 
anniversary; the rest of the act to be fixed by proclamation. Clause 4 is the operative part, which allows the 
government to set a levy in place of the current 20¢ levy. Let us say that the balance of the act is then proclaimed, 
and that section comes into effect. The sum of 10¢ or up to 20¢ goes and, instead, there is a levy of an amount to be 
prescribed by the regulations. Let us also say that because of the concerns that I have voiced and Hon Aaron Stonehouse 
has been concerned about, regulations are passed prescribing a levy that is considered by this house to be 
unacceptably high and unreasonably based, given that no modelling has taken place for the last several years. This 
house then disallows the regulations prescribing that levy. What happens then? Are we left with a suitors’ fund 
not being funded by anything? 
Hon STEPHEN DAWSON: It is a very good question. The member is correct. 
Hon NICK GOIRAN: In light of this significant revelation, might it be appropriate for the government to consider 
whether any transitional provisions are necessary? 
Hon STEPHEN DAWSON: As I indicated previously, it is our intention to do broad and proper consultation 
before we land on an amount. The Joint Standing Committee on Delegated Legislation obviously has the power 
to engage with the department if it is not happy about an amount proposed in the regulations. We believe that there 
will be broad agreement that that amount is appropriate, so we will have done modelling by that stage. We will 
engage the standing committee. My advisers tell me that they have a level of confidence that the standing 
committee and indeed members in this place should be happy with where we end up after consultation. If required, 
we will amend the regulations before they are disallowed. 

Hon MICHAEL MISCHIN: It is a little clumsy, so I suggest this as another possibility. If we proclaim all elements 
of the act as quickly as possible, with the initial regulations setting the fees as they stand—no-one can argue with 
that—then we can be guaranteed, as much as one can be, that those will not be disallowed. It will simply reflect 
the status quo and then we can do our consultation and our modelling for as long as we like, but at least some 
money is coming into the fund. If the subsequent regulations are disallowed, at least the ones that preserve the 
status quo can be in effect. It is not the most elegant solution, but it may solve that potential problem. 

Hon STEPHEN DAWSON: I am advised that we will take that under advisement. At this stage, it is not necessary 
but if we need to rethink that one, we will come back to that in the future. 

Hon NICK GOIRAN: Minister, I think it is necessary, because it has already been expressed by at least one 
member of the house that they do not support the bill that is before the chamber. Members of this place will have 
strong opinions that this levy is a tax and that the then McGowan opposition said, prior to the 2017 election, that 
Labor would not increase any taxes. There will be strong opinions by members in this place. We identified earlier 
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that the only safeguard to protect against a manifestly excessive levy being prescribed is a disallowance motion. 
As has just been revealed, if that happens, suddenly the fund has no money coming in and, once again, we will 
further burden new plaintiffs because of the debts of old plaintiffs and, in this case, we will burden them because 
of the incompetence of the government in not putting a transitional provision in this bill. I say with all sincerity, 
minister, noting that this bill has been before Parliament for approximately two years and today is 11 April and we 
are about to have a three-week recess, that that short adjournment is sufficient for the government to go away, 
quickly draw up the transitional provisions and bring the bill back into the house in May. It could all be dealt with 
in an extremely speedy fashion and that would be superior to the current dilemma. 

The minister has indicated already that this process is likely to take up to six months in any event, so I do not see 
how the three-week adjournment would cause any problems. It would be a far more satisfactory process than the 
situation here. I do not think anything would be lost. In fact, I give the minister the commitment that I would be 
the first to congratulate him and the government for taking this course of action. 

Hon STEPHEN DAWSON: I am advised that we are happy to do 20¢ as a stopgap regulation if members are 
happy with that, if Hon Michael Mischin — 

Hon Michael Mischin: I do not have a preference one way or the other. I am suggesting a way to solve the problem. 

Hon STEPHEN DAWSON: Sure. We would be happy to do that, and hopefully that addresses the concerns raised 
by members.  

Hon NICK GOIRAN: Minister, I think that is an improvement on the earlier position, which was that the proposal 
by the shadow Attorney General was not necessary. If the government has incrementally progressed to that being 
at least an option that it will be pursuing, that is better than nothing. However, I should indicate to the minister that 
the agreement of the shadow Attorney General, and even of myself, is insufficient to guarantee that this mechanism 
would work. It will require consultation with all 35, if not 36, members of this place to ascertain their views. It 
would be only with the unanimous agreement of members that they would not be looking to move a disallowance 
motion on the 20¢ levy that we could have any confidence that this mechanism would work. 

Hon Stephen Dawson: Can I make the suggestion that we also cannot have confidence that a member will not 
stand at some stage and move a disallowance motion. 

Hon NICK GOIRAN: That is right. Therefore, the superior option would be to implement the transitional 
provisions. Is that something that the minister might propose to the Attorney General and see what his view is? 

Hon STEPHEN DAWSON: It is not my intention to do that at this stage. 

Hon NICK GOIRAN: I now move to some questions about clause 4 of the bill that is presently before the 
chamber, the Suitors’ Fund Amendment Bill 2017. Can the minister indicate to the chamber the different processes 
that are referred to in this clause? 

Hon STEPHEN DAWSON: I am advised that the types of processes that are mentioned are listed in  
section 5(1)(a), (b) and (c) of the Suitors’ Fund Act 1964. 

Hon NICK GOIRAN: Earlier when we discussed clause 1, the minister indicated that the process for collection 
of the fee is the same. Does this suggest that different processes are set out in the Suitors’ Fund Act, and, at the 
moment, those processes are subject to the same fee, but this clause will allow a different levy to be applied to 
those different processes? 

Hon STEPHEN DAWSON: The honourable member is correct. 

Hon NICK GOIRAN: Proposed new section 5(3) refers to “classes of process”. What are “classes of process”? 

Hon STEPHEN DAWSON: I am advised that “classes” is essentially any way in which we can categorise types 
of court users. For example, if a particular levy would create hardship for certain types of people, we could charge 
those people a reduced levy based on their hardship. Earlier we talked about the different fees in place across the 
courts and the fact that a person who has a concession card would pay a reduced fee. This would essentially allow 
the same thing to happen with a levy. 

Hon NICK GOIRAN: Proposed new section 5(3) also refers to the term “different processes”. The term  
“different processes” is intended to be interpreted in the same way as the term “different processes” as referred to 
in the act; however, the term “classes of process” is undefined. 

Hon STEPHEN DAWSON: That honourable member is correct. 

Hon NICK GOIRAN: Does the government have in its possession a list of what those “classes of process” will be? 

Hon STEPHEN DAWSON: I am advised that we do not. 
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Hon NICK GOIRAN: If the minister does not have a list of the different classes of process, there is no point my 
asking the minister what are the different amounts for the different classes of process, because we need to work 
out what the different classes of process are before we can possibly allocate a levy to them. The minister does have 
in his possession a list of the different processes, because he has referred me to the relevant section in the act. Does 
the minister have a list of the intended levies for each of those different processes? 

Hon STEPHEN DAWSON: No, we do not, because that has not been worked out yet. That would be done as part 
of the consultation that we intend to undertake. 

Clause put and passed. 

Clause 5: Section 6 amended — 

Hon MICHAEL MISCHIN: As a matter of terminology, I notice that this clause seeks to amend section 6(1) to 
delete “fee” and substitute “levy”. Can the minister please explain why we have turned from prescribing fees to 
prescribing levies, and also why we now have the Suitors’ Fund Amendment (Levy) Bill, when, up until now, we 
have been content to have just the Suitors’ Fund Act and the prescription of a fee? Is there a technical reason for that 
proposed amendment, or it is just a difference in style? I have an apprehension that there is a technical reason for it. 

Hon STEPHEN DAWSON: I am advised that parliamentary counsel is now using the word “fee” in one case and 
“levy” in another case. I do not have the information in front of me on the rationale behind that, but it resulted 
from a suggestion from parliamentary counsel and its guidance. We will see this in other legislation. It is about 
parliamentary counsel’s advice to us. 

Hon MICHAEL MISCHIN: I do not want to take advantage of the minister’s willingness to cooperate too much, 
but it would be handy to know the rationale—again, it is not something the minister needs to provide today—as 
a matter for further reference into the future. It may be something to do with fees implicitly covering costs and the 
like; whereas the levy in this legislation will not only cover the costs of the maintaining the fund, but also repay 
the Treasurer’s advance. It may have something to do with it being, arguably, a tax. I do not know the answer; 
I am just positing the possibilities. But it would be of assistance to us to know, because if a similar situation arises 
in the future legislation, we will have an idea of the reasoning behind it. 

Hon Stephen Dawson: By interjection, honourable member, I am happy to request that information and provide 
it to you, as I will the other information I have previously agreed to provide. 

The DEPUTY CHAIR (Hon Adele Farina): I might just ask members to speak up when they are speaking across 
the chamber so we can all hear what is being said. 

Hon NICK GOIRAN: Clause 5 provides an excellent example of how the explanatory memorandum is deficient. 
It serves no particular purpose to members when a tabled document to support the government’s bill simply states 
the obvious. In this case, on clause 5, the explanatory memorandum states — 

Clause 5(1) deletes the word “fee” in section 6(1) and inserts the word “levy”. 

That information is self-evident from reading the bill so the explanatory memorandum explains nothing. Rather, 
if the explanatory memorandum had provided the information asked for by the shadow Attorney General, we 
would not be in this pickle. 

One of the members of the Joint Standing Committee on Delegated Legislation may be able to provide the house 
with some pertinent information, but I seem to recall that that committee looks only at whether a regulation is 
within power and whether the fees are at what is often referred to as cost recovery. If either of those things are 
infringed upon, it enlivens the joint standing committee to be engaged with those regulations. I have a recollection 
of that, but I must confess, Madam Deputy Chair, coming up to nearly 10 years in this honourable place, I have 
never served on that illustrious committee, so I defer to other members’ greater experience on this issue. But I seem 
to recall that that might be the case. It seems to me that the insertion of the word “levy” could in this instance allow 
the government to go above and beyond cost recovery, including to encumber new plaintiffs with the debt of old 
plaintiffs. Is that the government’s understanding? 

Hon STEPHEN DAWSON: My advisers are of the view that the committee can look into this matter. This is not 
just about cost recovery, because we obviously have money outstanding in relation to the account. Certainly, my 
advisers tell me that it is their understanding that the committee can still look into the levy that will be required if 
this bill passes this place. 

Hon NICK GOIRAN: I have one final question on this clause. 

The DEPUTY CHAIR: Hon Nick Goiran, I might take the opportunity while you are catching your breath to 
leave the chair until the ringing of the bells. 

Committee interrupted, pursuant to standing orders. 
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